FORMATION/OPERATING AGREEMENT

OF

MARIBOU PRODUCTIONS LLC
This FORMATION/OPERATING AGREEMENT (hereinafter referred to as “this Agreement”) is made and entered into as of the ___ day of  July, 2014, by and among the undersigned. 

EXPLANATORY STATEMENT:

The party hereto has caused MARIBOU PRODUCTIONS LLC (the (Company”) to be formed as a limited liability company under and pursuant to the Louisiana  Limited Liability Company Law (the “Law”), and seeks herein to regulate and establish aspects of the affairs of the Company and the relations of its Member(s).

NOW, THEREFORE, in consideration of the mutual promises of the parties hereto, each to the others, and of other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree as follows:  

ARTICLE I

FORMATION AND ORGANIZATION
Section 1.01.
Name.  The name of the Company shall be “MARIBOU PRODUCTIONS LLC.”

Section 1.02.  Principal Office and Registered Agent of Company.  The principal office of the Company shall be located at 604 Esplanade, #2, New Orleans, LA 70116. The Company may have such other or additional offices as the Manager may determine. The registered agent and registered office of the Company is Charles W. Digges, 604 Esplanade, #2, New Orleans, LA 70116.
Section 1.03.
Term.  The Company commenced on the date its Articles of Organization were filed with the Louisiana Secretary of State.  Unless terminated pursuant to the further provisions of this Agreement, the Company shall have a perpetual existence.

Section  1.04  Business and Purpose of the Company.   The purposes for which the Company has been formed have been and shall be (a) to have and exercise all powers now or hereafter conferred by the laws of the State of louisiana on limited liability companies formed pursuant to the Law; and (b) to do any and all things necessary, convenient or incidental to the achievement of the foregoing.
ARTICLE II

DEFINED TERMS
Throughout this Agreement, the word or words listed below within quotation marks shall have the meanings which follow them:

“Affiliate” - A Person who directly or indirectly through one or more intermediaries controls or is controlled by or is under common control with such Person.  The term “control” as used herein (including the terms “controlling,” “controlled by,” and “under common control with”) means the possession, direct or indirect, of the power to: (i) vote 5% or more of the outstanding voting interests of such Person; or (ii) otherwise direct the management policies of such Person by contract or otherwise.

“Agreement” - This Operating Agreement, as amended from time to time.

“Bankruptcy” - With respect to any Member:

(i)
the commencement of a proceeding in bankruptcy or for reorganization or for the adoption of an arrangement under the Bankruptcy Code (as now or in the future amended) or an admission by it seeking the relief therein provided;

    
(ii)
its making an assignment for the benefit of creditors;

   
(iii)
its consenting to the appointment of a receiver for all or a substantial part of its property;

    
(iv)
its being adjudicated bankrupt or insolvent;

(v)
the entry of a court order appointing a receiver or trustee for all or a substantial part of its property without its consent; or

    
(vi)
the assumption of custody or sequestration by a court of competent jurisdiction of all or substantially all of its property.

“Capital Contribution” - The amount of cash and the fair market value of assets (as of the date of this Agreement or, if applicable, any future date of contribution), net of any liabilities, contributed to the Company by each Member.  Any reference in this Agreement to the Capital Contribution of a then Member shall include a Capital Contribution previously made by any prior Member with respect to the Interest of such then Member.

“Cash Flow” - For any fiscal year, all cash receipts of the Company (other than Capital Contributions) plus amounts released from reserves, less the sum of (i) all cash expenditures and (ii) such reasonable reserves for replacements, repairs or to meet anticipated expenses as the Manager shall determine from time to time.  Cash Flow shall be determined for each fiscal year or portion thereof and shall not be cumulative.

“Code” - The Internal Revenue Code of 1986, as amended, and any successor statute thereto.

“Company” - This limited liability company.

“Disability” – The declaration that a Member is incompetent under the laws of the State, or the receipt of a written opinion from a physician designated by the Company to the effect that such Member has incurred a mental or physical condition that can reasonably be expected to prevent such Member from carrying out his material duties under this Agreement for a period of six months or longer from the date of such opinion.  Each Member hereby agrees to cooperate with any physician so designated by the Company to determine whether such Member is disabled, provided that any physician so designated shall consult with any physician designated by (or on behalf of) such Member.

“Interest” - The entire ownership interest of a Member in the Company.

“Manager” – Any Person who becomes a Manager as provided in Section 6.02, in such Person’s capacity as a Manager of the Company.  Such term shall include and refer to two or more Managers if more than one Manager shall at any time exist hereunder.  If there is more than one Manager all decisions shall require the consent of the majority of Managers, however, the Managers may delegate the performance of any duties to a single Manager.  In the event that a majority of the Managers can not agree with respect to an issue, the issue shall be decided by the Required Majority of Members.

“Members” - Any and all Persons designated as Members (including the Manager, if the Manager is also a Member) on Exhibit A, or any Person who becomes a Member as provided herein, in such Person’s capacity as a Member of the Company.  Such term shall include and refer to two or more Members if more than one Member shall at any time exist hereunder. All newly admitted members must be currently enrolled to practice before the Internal Revenue Service as an Enrolled Agent or licensed by the State of Louisiana as a Certified Public Accountant  at the time of admission to the LLC. In addition, all members must be currently enrolled to practice before the Internal Revenue Service as an Enrolled Agent or licensed by the State of Louisiana as a Certified Public Accountant.  Failure to comply with this requirement shall subject the member to dismissal as a member and then such member will be subject to the terms of Section 7.02 Involuntary Transfers.

“Option Interest” – The portion of the Interest of a Withdrawing Member subject to the Governing Event.  With respect to any Governing Event other than the Transfer pursuant to a separation agreement or divorce, the Option Interest shall be equal to the entire Interest of a Withdrawing Member.  With respect to a Transfer pursuant to a separation agreement or divorce, the Option Interest shall be equal to the portion of the Interest subject to Transfer pursuant to such separation agreement or divorce.

“Percentage Interest” - The Percentage Interest opposite a Member’s name on Exhibit A.

“Persons” - Individuals, partnerships, limited liability companies, corporations, unincorporated associations, trusts and estates.

“Prime Rate” - The fluctuating prime rate of interest identified as such and as published by the Wall Street Journal, or in the event that the Wall Street Journal shall cease to publish such information, any other daily or weekly financial publication of substantial national circulation, selected by the Members from time to time.

“Required Majority of Members” - Those Members owning more than 50% of the Percentage Interests of the Members in question.

“State” - The State of Louisiana.

“Transfer” - When used as a noun, the voluntary or involuntary sale, assignment, substitution, transfer or other disposition (whether by gift, operation of law or otherwise), with or without consideration, of an Interest, and when used as a verb shall mean to cause or make any such sale, assignment, substitution, transfer or other disposition.

ARTICLE III
CAPITAL CONTRIBUTIONS; CAPITAL ACCOUNTS
Section 3.01.  Capital Contributions; Guarantees; Loans.
A.
The Member(s) shall have contributed cash or property as their initial Capital Contribution to the Company in the amount of the “Capital Contributions” set forth on Exhibit A.

B.
No Member shall be required to lend any funds to the Company, nor make any Capital Contributions to the Company other than as set forth on Exhibit A, nor shall any Member be liable for any debts, liabilities, contracts or obligations of the Company.  Any loan from a Member to the Company shall be on such terms as mutually agreed upon by such Member and the Company.  Notwithstanding the foregoing, if a minimum deposit is required in order to establish a Company bank account that does not have any fees, the Members hereby agree to make additional Capital Contributions to the Company equal to such amount required, in proportion to their respective Percentage Interests.

Section 3.02.
Capital Accounts.
A.
An individual capital account shall be maintained for each Member.  Each such capital account of a Member shall consist of (i) the fair market value of property contributed by it to the Company (net of liabilities secured by such contributed property that the Company is considered to assume or take subject to under section 752 of the Code), and (ii) allocations to it of Company income and gain (or items thereof); and decreased by (iii) the amount of money and fair market value of property distributed to it by the Company (net of liabilities secured by such distributed property that such Member is considered to assume or take subject to under section 752 of the Code), (iv) all allocations to it of expenditures of the Company described in section 705(a)(2)(B) of the Code, and (v) allocations of Company loss and deduction (or item thereof) subject to such other adjustments required by Treas. Reg. 1.704-1(b)(4) (or any corresponding successor provisions).  In all events such capital accounts shall be maintained in accordance with the Treasury Regulations promulgated under section 704(b) of the Code.

B.
No interest shall be paid on any present or future capital account.

ARTICLE IV
ALLOCATION OF PROFITS AND LOSSES;TAX MATTERS; DISTRIBUTIONS
Section 4.01.
Allocation of Profits and Losses.  Except as provided in Sections 5.05, 5.06 and 5.07 of this Agreement, the profits and losses of the Company for each fiscal year of the Company shall be allocated among the Members in proportion to their respective Percentage Interests.


Section 4.02.  Determination of Profits and Losses.  The net profits or net losses of the Company shall be determined in accordance with the accounting methods followed for federal income tax purposes and otherwise in accordance with sound accounting principles and procedures applied in a consistent manner.  An accounting shall be made for each fiscal year by the accountants employed by the Company as soon as possible after the close of each such fiscal year, to determine the Members’ respective shares of net profits or net losses of the Company, which shall be credited or debited, as the case may be, to the Members’ respective capital accounts.  For tax purposes, all items of income, gain, loss, deduction or credit shall be allocated to and among the Members in the same proportion in which they share profits and losses.  


Section 4.03.
Cash Flow.  Cash Flow shall be distributed among the Members with respect to each fiscal year as soon as practicable after the end of such year (or more frequently in the discretion of the Manager) to the Members in proportion to their respective Percentage Interests.


Section 4.04.
Right to Distributions.  No Member shall have the right to receive distributions of property from the Company.  No Member shall have the right to receive, and the Company shall not have the right to make, distributions to a Member which include a return of all or any part of its Capital Contribution, except to the extent of Cash Flow distributions, and Company property available for distribution on dissolution of the Company, if any.  


Section 4.05.
Unrealized Receivables.  In the event of a reduction in a Member’s Interest (provided such reduction does not result in a complete termination of such Member’s Interest), such Member’s share of the Company’s “unrealized receivables” (within the meaning of section 751(c) of the Code) shall not be reduced so that the portion of the profit which is taxable as ordinary income (recaptured) for federal  income tax purposes shall, to the extent possible without increasing the total gain to the Company or to any Member be allocated among the Members in proportion to the deductions (or basis reductions treated as deductions) giving rise to such recapture.  Any questions as to the aforesaid allocation which cannot be resolved in the manner specified above, shall be resolved by the Required Majority of Members in its reasonably exercised discretion.


Section 4.06.
Special Allocations Regarding Excess Deficits and Minimum Gain. Notwithstanding anything to the contrary contained in this Article V, the allocations of income or gain described in Treas. Reg. Sections 1.704-1(b)(2)(ii)(d) (last paragraph) and 1.704-2(f) shall be made in the circumstances described in such sections of such Treasury Regulations or any successor provisions thereto.  This Section 5.06 is intended to constitute a qualified income offset provision and minimum gain chargeback provision under such sections of such Treasury Regulations and shall be so interpreted for all purposes.


Section 4.07.
Minimum Allocations Required Under Section 704(c)(1)(A) of the Code.  Notwithstanding any other provision of this Agreement to the contrary, to the extent a Member is required to take into account an item of profit or loss under Section 704(c)(1)(A) of the Code (or any provisions contained in the Treasury Regulations under 704(b) of the Code providing for substantially equivalent treatment), such allocation shall override all other allocations contained herein but shall not affect a Member’s capital account to the extent the economic value of such profit or loss has already been reflected in such Member’s capital account. 

ARTICLE V
RIGHTS, POWERS AND DUTIES OF THE MEMBERS AND MANAGER

Section 5.01.  Powers of the Member(s).  In addition to the powers now or hereafter granted an authorized person of a limited liability company under applicable law or which are granted the Members under any provisions of this Agreement, the Required Majority of Members shall have full, exclusive and complete discretion, power and authority, subject in all cases to the provisions of this Agreement and the requirements of applicable law, to manage, control, administer and operate the business and affairs of the Company for the purposes herein stated, to make all decisions affecting such business and affairs, to adopt such accounting rules and procedures as it deems appropriate in the conduct of the business and affairs of the Company and to do all things which the Required Majority of Members deems necessary or desirable in the conduct of the business and affairs of the Company, including without limitation, (subject to the limitations provided in this Article VI and elsewhere in this Agreement) for Company purposes, the power:



A.
to receive and expend capital and receipts of the Company, to maintain and operate books of account in the Company’s name and to incur obligations and liabilities on behalf of the Company in furtherance of the Company’s business;



B.
to employ such Affiliates of Members and personnel as it shall deem desirable or advisable for the conduct of Company activities, including permanent, temporary or part-time employees and outside contractors or consultants, and to determine their compensation and other terms of employment;



C.
to borrow money for Company purposes on any terms it sees fit and, in connection therewith, to issue evidences of indebtedness, to refinance existing indebtedness, and to pledge or hypothecate or otherwise encumber any of the assets and revenues of the Company.  



D.
to take such action and execute and deliver such documents as may be required in connection with any note, lease, bond, indemnity, security agreement, escrow, bank letter of credit or otherwise in connection with the financing or refinancing of the Company’s property;



E.
to enter into, perform and carry out contracts of any kind, including contracts with Affiliates, necessary to, in connection with or incidental to the accomplishment of the purpose of the Company;



F.
to manage, develop and lease the Company’s property;



G.
to purchase, at the expense of the Company, liability and other insurance to protect Company assets, as the Required Majority of Members in its best judgment deems prudent;



H.
to do any and all other things affecting the rights and obligations of the Company, including, without limiting the generality of the foregoing, the employing of attorneys and the incurring of other legal expenses and the conduct or settlement of claims and litigation;



I.
to establish reasonable reserve funds for future expenses of the Company and other future capital requirements;



J.
to enter into any kind of activity and to perform and carry out contracts of any kind necessary to, or in connection with, or incidental to, the accomplishment of the purposes of the Company, so long as said activities and contracts may be lawfully carried on or performed by a limited liability company under the laws of the State;



K.
to appoint a tax matters partner for all purposes under the Code and all regulations promulgated thereunder, which tax matters partner shall initially be the Manager;



L.
to terminate and dissolve the Company; 



M.
to confess a judgment against the Company;



N.
to enter into Capital Transactions; and

O.
to appoint such managers, officers or agents, who shall have such titles and such powers and duties as the Required Majority of Members may from time to time designate for the proper conduct of the business of the Company.


Section 5.02.  Manager.
A.
A Manager shall be appointed by the Required Majority of Members and shall have such authority as is granted to the Required Majority of Members under Section 6.01, hereof.  The initial Manager shall be Charles W. Digges.
B.
A Manager may be removed by the Required Majority of Members.  A vacancy created by the removal, death or resignation of a Manager shall be filled by the vote of the Required Majority of the Members.

C.
The Manager may in its discretion, subcontract and/or delegate all or any part of its duties to any entity chosen by it, including an Affiliate of the Manager or a Member, but such delegation shall not relieve the Manager of its responsibilities hereunder.

D.
A Manager may not resign without providing written notice to the Required Majority of Members, at least forty-five days prior to his resignation.

E.
Notwithstanding the general operational control of the Manager, in addition to such actions that are specifically reserved to the Required Majority of Members in other Articles of this Agreement, the following actions shall require the consent of the Required Majority of Members:

(i)
to amend this Agreement;

(ii)
to sell all, or substantially all, of the assets of the Company;

(iii) to admit an additional Member to the Company;

(iv)
to dissolve the Company;


(v)
to hire or fire any employees of the Company;




(vi)
to merge or otherwise combine the Company with another entity.

ARTICLE VI
MANNER OF ACTING

Section 6.01 Meetings of  Members. No regular, annual, special or other meetings of Members are required to be held. Any action that may be taken at a meeting of Members may be taken without a meeting by written consent in accordance with the Act. Meetings of the Members, for any purpose or purposes, may be called at any time by a majority of the Members, or by the President of the Company, if any. The Members may designate any place as the place of meeting for any meeting of the Members. If no designation is made, the place of meeting shall be the principal place of business of the Company.

Section 6.02 Notice of Meetings. In the event that a meeting of the Members is called, written notice stating the place, day and hour of the meeting and the purpose or purposes for which the meeting is called shall be delivered not less than five nor more than sixty business days before the date of the meeting unless otherwise provided, either personally or by mail, by or at the direction of the Members calling the meeting, to each Member. Notice of a meeting need not be given to any  Member who signs a waiver of notice or a consent to holding the meeting or an approval of the minutes thereof, whether before or after the meeting, or who attends the meeting without protesting, prior thereto or at its commencement, the lack of notice to such Member.

Section 6.03 Record Date. For the purpose of determining Members entitled to notice of or to vote at any meeting of Members or any adjournment thereof, the date on which notice of the meeting is provided shall be the record date for such determination of the Members. When a determination of Members has been made as provided in this Section, such determination shall apply to any adjournment thereof.

Section 6.04 Quorum. Members holding at least 75% of the Capital in the Company represented in person, by telephonic participation, or by proxy, shall constitute a quorum at any meeting of Members. In the absence of a quorum at any such meeting, a majority of the Members so represented may adjourn the meeting from time to time for a period not to exceed sixty days without further notice. However, if the adjournment is for more than sixty days, or if after the adjournment a new record date is fixed for another meeting, a notice of the adjourned meeting shall be given to each Voting Member.  The Members present at a duly organized meeting may continue to transact business only as previously provided on the agenda until adjournment, notwithstanding the withdrawal during such meeting of that number of Members whose absence would cause less than a quorum.

Section 6.05 Voting. If a quorum is present, a unanimous vote of the Members so represented shall be the act of the Members or Managers, unless the vote of a lesser proportion or number is otherwise required by the Act, by the Certificate or by this Agreement.
ARTICLE VII
TRANSFER AND ASSIGNMENT OF INTERESTS

Section 7.01.  Assignment of Interest.


A.
 No Member shall voluntarily Transfer all or any part of its Interest, without the written consent of the Required Majority of Members, which may be withheld in its discretion.



B.
No Transfer by a Member shall be effective as against the Company unless and until such transferee, purchaser, assignee or donee (i) executes and delivers such documents, and takes such other action as the Required Majority of Members shall deem necessary or advisable to cause it to become a substitute Member, (ii) shall pay all reasonable expenses required by the Required Majority of Members to be paid in connection therewith, and (iii) shall, if requested by the Required Majority of Members, present an opinion of counsel, acceptable to counsel to the Company, that such assignment would not violate applicable state and federal securities laws or adversely affect the status of the Company as a limited liability company under the laws of the jurisdictions in which the Company is doing business.



C.
No Transfer of a Member’s Interest shall be effective to convey the subject matter thereof until all documents shall have been executed and filed and all other acts shall have been performed as specified in Sections 7.01.A and 7.01.B.



D.
A Member may transfer all or a portion of their interest in the Company during their employment. Such transfer per se shall not be considered a Governing Event so long as such Member continues employment with the Company until the then applicable retirement age in which they would be allowed to collect 100% of their social security benefits. Any transfer made by a minority Member will be subject to all the other terms and conditions of the Agreement and their heirs and assigns will also be required to comply with these terms and conditions including purchase of the Option Interest.

Section 7.02.  Involuntary Transfers.


A.
In the event that any Member, holding less than a majority interest in the Company (the “Withdrawing Member”)  is subject to: a dissolution, Bankruptcy, death, Disability, Transfer of a Member's interest pursuant to a divorce or separation or is no longer enrolled to practice before the Internal Revenue Service as an Enrolled Agent or licensed by the State of Vermont as a Certified Public Accountant or ceases employment with the Company, (the “Governing Event”), then no Person who succeeds to such Member's rights shall become a sub​stituted Member but such Person shall be entitled to receive the distributions and allocations to which such Member would have been entitled and shall have the same rights, subject to the same limitations, as such Member would have had to assign or Transfer its Interest in the Company. 
As stated above, all members must be currently enrolled to practice before the Internal Revenue Service as an Enrolled Agent or licensed by the State of Vermont as a Certified Public Accountant.  Failure to comply with this requirement shall subject the member to dismissal as a Member and then such Member will be subject to the terms of this section.


B.
In the event of a Governing Event with respect to such minority ownership Member, the Company (the party purchasing the interest hereinafter called “Purchaser”) may elect to purchase all of the Interest of the Withdrawing Member in the Company at a price equal to its fair market value as of the date of the Governing Event (the “Valuation Date”) as determined in Section 7.02.C.  Such purchase price shall be paid to the Withdrawing Member in cash, or as provided in Section 7.02.E, or upon such other terms as may be agreed upon by the parties.  The Withdrawing Member shall notify the Company in writing within five (5) days after the occurrence of a Governing Event.  The Purchaser shall notify the Withdrawing Member of its election to purchase the Option Interest within forty-five (45) days of receiving notice of the Governing Event.  The option to purchase shall be to purchase not less than all the Option Interest.  The decision to purchase the Option Interest by the Company shall be made by the Manager.  


C.
Unless the Withdrawing Member and the Purchaser shall have agreed otherwise, the purchase price of the Withdrawing Member's Interest in the Company shall equal (i) the balance of the Withdrawing Member’s Capital Account as of the Valuation Date plus (ii) the earnings of the Company before interest, taxes, depreciation and amortization for the six months following the Valuation Date multiplied by the Withdrawing Member’s Percentage Interest. Such evaluation shall be by a third party chosen by the Withdrawing Member and the Purchaser. If the Parties are unable to agree on a single evaluator within fifteen (15) days from the commencement of any such evaluation, each Party shall select an evaluator and the two (2) evaluators shall mutually select a third evaluator to perform such evaluation.


D.
The closing of the purchase shall take place at the office of the Company within  60 days after the determination of the purchase price.



E.
On the election of the Purchaser, the Purchase Price may be paid in full by certified check or at the option of the Purchaser in the following manner:  the purchase price shall be paid in cash in eight (8) equal consecutive quarterly installments, with the first installment due on the date of closing, together with interest on the then unpaid balance at the higher of three percent (3%) per annum or an annual interest rate equal to the blended Applicable Federal Rate (“AFR”).  The unpaid purchase price shall be evidenced by a promissory note which shall be secured by the entire Option Interest of the Withdrawing Member.  The Purchaser shall have the right to prepay any or all of the unpaid purchase price without penalty.


F.
Appropriate adjustments shall be made by the Company's accountant between the Company and the Withdrawing Member in the capital accounts and income and expense accounts so that the Withdrawing Member shall have repaid to the Company all sums due for overdraw, advances, share of losses, loans or otherwise, and vice versa.



G.
The Withdrawing Member shall deliver to the Purchaser such documents or instruments in writing, in a form satisfactory to the Purchaser, which shall assign, transfer and convey to the Purchaser all of the Withdrawing Member's right, title and interest, in and to the Interest so purchased, free and clear of all liens and encumbrances or rights of others thereto or therein.


H.
If the Purchaser requires that a deed or other conveyance be executed for the purpose of conveying the subject Interest, then the cost of documentary stamps, recording charges and any transfer tax or conveyancing tax shall be divided equally between the Withdrawing Member and the Purchaser.  In addition, if the transfer of the interest in the Company itself causes any transfer, recordation or similar taxes, such taxes shall be divided equally between Purchaser and Withdrawing Member.  Except as above provided, the Withdrawing Member and the Purchaser shall each be responsible for the payment of their respective expenses and costs in connection with the transaction.



I.
All references to Withdrawing Member contained in this Section 7.03 shall where appropriate include the Withdrawing Member's personal representative, trustee or successor-in-interest.
ARTICLE III
COMPENSATION, REIMBURSEMENTS AND FEES

Section 8.01.  Reimbursements.  The Members shall be entitled to reimbursement for pre-approved reasonable ordinary and necessary expenses incurred on behalf of the Company.


Section 8.02.  Expenses.  All expenses in connection with the acquisition, development and financing of Company property as well as the annual accounting fees, expenses for preparing and distributing Company financial statements, tax returns, Company progress and other periodic reports, and comprehensive general insurance premiums, shall be considered Company expenses.  Each Member shall pay its own legal and accounting fees in connection with protecting or enforcing its particular interest in the Company.


Section 8.03.  Fees.  The Members may be entitled to the payment of reasonable fees for services on behalf of the Company, as determined by the Manager; provided that if the Manager is also a Member, any compensation paid to the Manager shall be determined by the Required Majority of Members other than the Manager.

Section 8.04.  Taxes.  All income taxes attributable to a particular Member resulting from any transaction in this section, or anywhere else in this Agreement shall be owed and paid for by that Member.
ARTICLE IX
DISSOLUTION OF THE COMPANY

Section 9.01.  Events of Dissolution.  The Company shall be dissolved upon the happening of any of the following:



A. 
the sale or disposition of all or substantially all of the Company assets, and the distribution of the proceeds thereof to the Members;



B.
the decision of the Required Majority of Members; 



C.
upon an event which makes it unlawful for the Company’s business to be continued; or 



D.
the entry of a decree of judicial dissolution.


Section 9.02.  Winding Up.  Upon dissolution under Section 9.01, no further business shall be conducted by the Company except for the taking of such action as shall be necessary for the winding up of the affairs of the Company and the distribution of its assets to the Members pursuant to the provisions hereof, and thereupon the Manager, or in the event no Manager remains, such Person or Persons as the Required Majority of Members shall designate (hereinafter, in either event, referred to as the “Liquidator”) shall act as liquidating trustee and immediately proceed to wind up and terminate the business and affairs of the Company.


Section  9.03.  Sale of Company Assets.  Upon dissolution, the Liquidator shall sell such of the Company assets as it deems necessary or appropriate.  In lieu of the sale of any or all of the Company property, the Liquidator may convey and assign all or any part of the Company property to the Members in undivided interests as tenants in common or such other form of similar ownership as shall be applicable to the jurisdiction where the property is located.  A full accounting shall be made of the accounts of the Company and each Member thereof and of the Company’s assets, liabilities and income, from the date of the last accounting to the date of such dissolution.  The profits and losses of the Company shall be determined to the date of dissolution and transferred, as provided in Article V, to the respective Capital Accounts of the Members.  In accounting for distributions of Company property, such property shall be valued at the fair market value at the date of dissolution as determined by an appraisal secured by the Liquidator, except that no value shall be placed upon the firm name or goodwill of the Company.  Any difference between the valuation of the Company property and its book value shall be considered as though it represented profit or loss, and shall be allocated to the Capital Accounts of the Members as provided in Section 4.02.  Any gain or loss on disposition of Company property shall be credited or charged to the Capital Accounts of the Members in the same manner as the difference between the valuation of Company property and its book value.


Section  9.04.  Distribution of Assets.  The Liquidator shall apply the remaining Company assets, in the following order of priority:



A.
first, to the payment and discharge of, or reservation for, all of the Company’s debts and liabilities and the expenses of dissolution and winding up, in the order or priority as provided by law;



B.
second, to the payment to a reserve fund for contingent liabilities to the extent deemed reasonable by the Liquidator; and



C.
third, to the Members to the extent of and in proportion to their respective Capital Accounts after taking into account the allocations of profit or loss pursuant to Section 5.01 and prior distributions of cash or property pursuant to Section 5.03.


Section  9.05.  Return of Capital Contributions.  The Members shall look solely to the assets of the Company for the return of their Capital Contributions, and if the Company property remaining after the payment or discharge of the debts, obligations and liabilities of the Company is insufficient to return the Capital Contributions, they shall have no recourse therefor against the Manager or the Liquidator.

ARTICLE X
ACCOUNTING PROVISIONS

Section 10.01.  Fiscal Year.  The fiscal year end of the Company shall be December 31st.


Section 10.02.  Company Elections.  In the case of a distribution of property made in the manner provided in Section 734 of the Code, or in the case of a transfer of an Interest permitted by this Agreement made in the manner provided in Section 743 of the Code, the Manager, on behalf of the Company, shall file an election under Section 754 of such Code in accordance with the procedures set forth in the applicable Treasury Regulations.

ARTICLE XI
REPORTS

Section 11.01.
Reports.  As soon as practicable after the end of each calendar quarter, the Manager shall deliver to each Member an unaudited financial statement of the Company including balance sheet and statement of revenues and expenses.  As soon as practicable after the end of each fiscal year, the Manager shall deliver to each Member a review of the financial condition of the Company including balance sheet, statement of revenues and expenses, the Member’s capital accounts, changes in financial condition and all information relating to the Company necessary for the preparation by each Member of its federal and state income tax returns.


Section 11.02.  Access.  The Members and/or their authorized representatives shall be permitted access to all records of the Company after adequate notice, at any reasonable time.

ARTICLE XII

PROPRIETARY INFORMATION

Section 12.01.
Use and Development of Proprietary Information and Technical Data.


A.
No Member shall disclose, directly or indirectly, any confidential information concerning the business, operations or clients of the Company to any person, firm or entity, except as may be necessary and appropriate to further the business purposes of the Company.  All information, whether written or otherwise, regarding the Company’s business, including but not limited to technology relating to the Company’s purpose, data, database systems, customers, sources of customers, marketing and sales methods, financial matters, costs, pricing, systems, procedures and business arrangements, are presumed to be confidential information of the Company for purposes of this Agreement.  Notwithstanding the foregoing, confidential information shall not be deemed to include any information or data which:




(i)
is within the public domain through no fault or breach of the disclosing Person or its employees or agents;




(ii)
is lawfully obtainable from other sources;




(iii)
a Member is required to disclose pursuant to the order of a court or tribunal of competent jurisdiction or the lawful requirement of a governmental agency; provided that prior to any such disclosure, the Member shall give written notice to the Company of the order or requirement so that the Company or any Member may object to such disclosure or obtain any necessary protective orders.



B.
The restrictions imposed on the Members by this Section 12.01 shall survive for seven (7) years beyond the termination of the Company.



C.
All products that might be considered Intellectual Property which are developed by a Member shall be the property of that Member, not the Company,  and  legal title, where possible, shall be in the name of that Member. Where products that might be considered Intellectual Property are cooperatively developed by two or more Members , such ownership shall be based on the percentage of effort and time expended by each member or by any other arrangement agreed to between these such Members. Legal title will pass to these such Members in accordance with their agreement. If these Members cannot agree on the allocation of ownership, then they agree to abide by the terms as outlined in any contract or agreement defining such Intellectual Property which was executed by such Parties.

Section 12.02.
Injunctive Relief.  The Members acknowledge that any violation of Section 12.01 will cause the Company immediate and irreparable harm and the damages which the Company will suffer may be difficult or impossible to measure.  Therefore, upon any actual or impending violation of this Agreement, the Company shall be entitled to the issuance of a restraining order, preliminary and permanent injunction, without bond, restraining or enjoining such violation by the Member or any entity or person acting in concert with the Member.  Such remedy shall be additional to and not in limitation of any other remedy which may otherwise be available to the Company either in equity or at law.

ARTICLE XIII
INDEPENDENT ACTIVITIES

Section 13.01.
Business Activities of the Company.


A.
Each Member agrees that it shall conduct itself in a way which does not directly usurp business opportunities of the Company which are within the scope of the purposes for which the Company has been formed.



B.
The Members agree that all business opportunities that (i) are presented directly to or otherwise made available directly to the Company or a Member, (ii) are within the scope of the purposes for which the Company has been formed  and (iii) can be performed by the Company directly or through the utilization of the services of a Member(s), shall be performed by and through the Company to the extent that the Company determines to pursue and is capable of pursuing such business opportunities.

C. A violation of this Section 13.01 shall result in the forfeiture of such Member’s Interest without consideration.

Section 13.02.
Independent Activities.  Each of the parties hereto may engage in whatever other activities it chooses, unless otherwise restricted by any agreements among the Members.  The Members shall not be obligated to contribute their full time and efforts to the Company; however, the Members shall diligently and faithfully devote such of their time to the business of the Company as may be necessary to properly conduct the affairs of the Company.  Except to the extent inconsistent with Section 13.01, the Members may in the future engage in other activities as long as such activities are not in conflict with the business activities of the Company or in any way harm the Company or any of its Members. Nothing contained herein shall be deemed to prevent such parties from continuing such allowed activities, or initiating further such other allowed limited or general partnerships, joint ventures, limited liability companies or other entities in which they are or may become a party, nor as requiring them to permit the Company or any of the Members to participate in any such operations in which they may be interested.
Section 13.03.  Transactions with Affiliates.  The fact that a Member, a member of his/her  family or an Affiliate of a Member is directly or indirectly interested in or connected with any Person employed by the Company or from whom the Company may buy merchandise, materials, services or other property shall not prohibit the Company from employing, or from dealing with, such Person; provided that, the Required Majority of Members have consented to such employment or dealings.

ARTICLE XIV
INDEMNIFICATION OF THE MEMBERS

Section 14.01.  Liability of the Members.  A Member (and its employees and agents) and a Manager (and its employees and agents) shall not be liable to the Company or to the Members for any act or omission, done in good faith, and within what was believed to be the scope of Company business, unless such Member (or its employees or agents) shall have been culpable of gross negligence or willful or wanton misconduct or in breach of its fiduciary obligations in connection therewith.


Section 14.02.  Indemnification.  The Company shall indemnify and hold harmless the Members (and their employees and agents) and the Manager (and its employees and agents) against any and all claims, actions, demands, costs, expenses (including attorneys’ fees), damages and losses as a result of any allegation, claim or legal proceeding relating to any act or omission concerning the activities of the Company, unless the person or party against whom any such allegation or claim is made or legal proceeding directed was culpable of gross negligence or willful or wanton misconduct or in breach of his fiduciary obligations in connection therewith.  The indemnification of a Member (and its employees and agents) or a Manager (and its employees and agents) shall be limited to and recoverable only out of the assets of the Company.  

ARTICLE XV
MISCELLANEOUS

Section 15.01.  Notices.  All notices or other communications required or permitted to be given pursuant to this Agreement shall be in writing and shall be considered as properly given or made if hand delivered or mailed from within the United States by first class mail, postage prepaid, and addressed to a Member at its address set forth on Exhibit A.  Time periods shall commence on the date of hand delivery or mailing of a notice or any other communication.  Any notice which is required to be given within a stated period of time shall be considered timely if postmarked before midnight of the last day of such period.  Any Member may change its address by giving notice in writing stating its new address to the Manager, and a Manager may change its address by giving such notice to all Members.  Commencing on the tenth day after the giving of such notice, such newly designated address shall be such Member’s address for the purposes of all notices or other communications required or permitted to be given pursuant to this Agreement.


Section 15.02.
 Applicable Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of Louisiana.


Section 15.03.  Genders and Headings.  The use of any gender herein shall be deemed to be or include the other gender and the use of the singular herein shall be deemed to be or include the plural (and vice-versa), wherever appropriate.  The headings herein are inserted only as a matter of convenience and reference and in no way define, limit or describe the scope of this Agreement, or the intent of the provisions thereof.


Section 15.04.  Binding Effect.  This Agreement shall be binding-upon, and inure to the benefit of, the parties hereto and their respective heirs, executors, administrators, personal and legal representatives, successors and permitted assigns, except as otherwise expressly provided herein.


Section 15.05.  Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall be considered an original and all of which taken together shall constitute one and the same instrument.


Section 15.06.  Interest Held For Investment.  Each Member does hereby represent and warrant by the execution of this Agreement that (A) its Interest was obtained for investment purposes only and not for resale or distribution, (B) it is qualified by its personal experience to analyze the merits and risks of a contribution to the Company, and (C) it has not relied on the advice of the Manager or the Company’s counsel in making its decision to contribute to the Company and become a Member herein.


Section 15.07.  Securities Laws Restrictions.  The Interests described in this Agreement have not been registered under the Securities Act of 1933, as amended (the “Securities Act”) or under the securities laws of the State or any other jurisdiction (the “State Acts”).  Consequently, these Interests may not be sold, transferred, assigned, pledged, hypothecated or otherwise disposed of, except in accordance with the provisions of the Securities Act, the State Acts and this Agreement.


Section 15.08.  Application of Subchapter K.  No election shall be made by the Company, the Manager or any Member for the Company to be excluded from the application of the provisions of Subchapter K of the Code, or from any similar provisions of State and foreign tax laws which relate to the taxation of partnerships.


Section 15.09.  Waiver of Partition.  Each Member (and its representatives, successors and assigns) hereby irrevocably waives any and all right to maintain any actions for partition or to compel any sale with respect to any assets or properties of the Company.


Section 15.10.  Assignment of Right to Distributions.  Notwithstanding anything to the contrary otherwise contained in this Agreement, a Member, without the consent of any other Member, may assign all or any portion of its right to receive distributions under Section 5.03 by reason of its Member’s Interest as security for borrowings used for Company purposes to the extent, but only to the extent, of such Member’s proportionate interest therein; provided, however, that (A) such assignment shall not release such Member from any of its obligations or liabilities hereunder, and (B) no assignee of such Member’s Interest shall have the right to become a Member for any purpose as a result of such assignment.

Section 15.11. Binding Arbitration. Any controversy or claim arising out of or in connection with this Agreement, or breach thereof, which is not settled by the parties hereto within thirty (30) days, shall be settled by arbitration in accordance with existing protocols of American Arbitration Association.  Further, the parties hereto agree to use their best efforts to facilitate such arbitration and agree to accept the decision of such arbitrator as final and binding and further agree that, without prejudice, the results of such arbitration maybe entered into any court of competent jurisdiction
Section 15.12.
Severability.  If any provision of this Agreement is held by a court of competent jurisdiction to be illegal, invalid or unenforceable, such illegality, invalidity or unenforceability shall not affect any other provision hereof which shall remain in full force and effect. 


IN WITNESS WHEREOF, the Members have executed this Agreement under seal as of the day and year first above written.

WITNESS:




MEMBER(S):

_________________________

________________________(SEAL)







CHARLES W. DIGGES
_________________________

________________________(SEAL)

EXHIBIT A
TAXPANACEA ASSOCIATES LLC
	Names and Addresses
	Capital Contribution
	Percentage Interest

	
	
	

	Charles W. Digges

	$5,000.00
	100%
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